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GTE TELECOM INCORPORATED
CAPACITY AGREEMENT

This CAPACITY AGREEMENT is made and entered into as of August 25, 1999, by and between GTE
Telecom Incorporated (hereinafter raferred to as “TELECCM® or Party), a Delawars corporation with
principal offices at 201 N, Franklin Street, Suite 2400, Tampa, Florida 33602; and Ball Atlantic Globa!
Netwaorks, Inc. (nereinafter refarred to as "CUSTOMER" cr Party), with offices at 1320 N. Court House
Road, 5" Fioor, Arlington, VA 22201 for the provision of capacity and related ancillary
talecommunications services (hereinalter refarred to as 'Services") as described herein and accepted by
CUSTOMER uncer this Agreement, subject to the terms and conditions contaired herein. This Capacity
Agreement together with any Capacity Descriptions (as described in Section 1 below) accepted by
TELECOM pursuant to the terms nereof shall be refarred to coilectively as the “Agreement”.

1. SERVICE REQUESTS/CAPACITY DESCRIPTIONS: Requests for Services to be provided
hereunder shall be issued oy CUSTOMER from time to time on TELECOM Capacity Description Form(s}
{hereinalter refarrad to as a "CD", a copy cf which is attached hereto and made a pant hereo! as Exhibit
1). Each CD shall reference this Capacity Agreement by CA Number. Such CDs shall be effeciive when
accepted in writing by TELECOM and shall become part of this Agreamant to the extent that they soecify
the type of Service to bs provided. quantity ol circuits, originating and terminating cities, requested
service date, Service Term, recurring and non-recurring charqges for provision of Service, and other
n‘ormation necessary for TELECOM to provide Service to the CUSTOMER. No action by aither Party
{including, without fimitation, provision of Service to CUSTOMER pursuant to such CD) shall ve
corstrued as binding or estopping a Party with respect to such term or condition, unless the CD
containing said specific tarm or condition has beer duly executed by an authorized representative of the

Party.

2. EFFECTIVE DATE AND APPLICATION OF THIS AGREEMENT: This Agreemeant shall be
affaclive between the parties as of the date first writtan above. This Agreement shall apply exclusively 0
the Service provided to CUSTOMER pursuant to the CD(s) identifiad with this Agreement and accepted
by TELECOM, for the Service Term stated therein and any automatic extensions *herecf, TELECOM
resarves the right not to accept a CD under this Agreement at any time. This Agreement shall expire at
the end of fiva (5) years ¢r upon expiration of all CD(s), whichaver is later.

3.  SERVICE TERM: (8) After 8 CD is accepted by TELECOM, a Firm Order Confirmation Date
("FOC" Date) will be scheduled for Sarvice installation. The Service Term for Services subject to
recurring charges and described in a CD shall commence on the Firm Qrder Confirmation Date or the
date upon which the Sarvice actually becornes available (the “In Service™ Date), in conformity with
technical standards, whichever is later. TELECOM's standard ordering interval for OC 12 Service and
below, is forty-five (45) calendar days from TELECOM's receipt of the CD signed by the CUSTOMER.
During the ordering interval, TELECOM will use commercially reasonable efforts to process each CD to
achieve installation and cut-over (i.e., In Service) within the forty five (45) day interval. The Parties may
at any time mutually consent to accelerate the In Service Date. Such consent must be in writing and
signed by both Parties. Within fifteen (15} days after its receipt of CUSTOMER's signed CO, TELECOM
will provide CUSTOMER with a FOC Date.

(b) TELECOM will make reasonabie efforts to meet the CUSTOMER requested in Service Date,
however, the inability of TELECOM to install Service on or before the date requested shall not be a
Dalault under this Agraement. Except for any installation deiays caused by those events described in
Seclion 12 below. in the event Service installation is delayed for ninely (90) days beyond the
CUSTOMER requested In Service Date with respect to each Service ordered, then CUSTOMER's
remedy shall be canceliation of the CD which pertains to such Service upon ten (10) calendar days prior
writtan notice to TELECOM and a ninety (90) day credtt for charges against other Service ordered by
CUSTOMER.

(c} Upoan expiration of the Service Tarm set forth in the CO, if CUSTOMER is net then in Detault under
this Agreement, Servica will automatically be extended for continuing thirty (30} day periods and may be
— A
telecom/CA gie/rev.06. 1 1.99/:99- 147va/issued08,25..99 /ﬂ 1
i TE CONFIDUENTIAL - / L
.

e

39@0 - Q?QES-SOE-STB!XU:I WCO3T3L 319:d1 rQ:C1 00, 60790




oT

A T TR NS NI

canceled by aither party upon thirty (30) calendar days prior written notice. Unless otherwise agreed ‘o in
writing, the charges ‘or Service during any such extersion shall remain the same for such Services.

4, DESCRIPTION OF SERVICES: As specified in the CD accepted by TELECOM hereunder,
TELECOM will provide 1o CUSTOMER the following Services:

(a) Capacity Service through the installation and operation of either owned or leased
telecommunications facilities between TELECOM designated termination points (hereinafter "Capacity”),
n accordance with the Service Level Objectives containad in Exhibit 2 and

(b) Ancillary Services Other Services, available on an optional basis, as may be requested by the
CUSTOMER (hereinafter referred 10 "Ancillary Service") as described in Section 5 below.

5. ANCILLARY SERVICES AND CHARGES:

(a) Upon CUSTOMER's request, TELECOM may, at its sole option and when reasonable under the
circumstances, act as agent for the CUSTOMER with responsibility for provisioning and the initial testing
of an irtarcornection between selectes Interexchange Service, the local exchange carrier or alternate
access carriers (collectively "Local Carriene’} and a CUSTOMER designated termination point and/or
service (“Local Access Servica”). CUSTOMER shall issue a Letter of Agency authorizing TELECOM to
provision such interconnection on behalt of CUSTOMER, Charges to CUSTOMER tor Local Access
Sarvica administered on behaif of CUSTOMER by TELECOM shall be as steted in the accepted CD.

(b) TELECOM may also provide Local Access Service or other Ancillary Services to CUSTOMER as
expressly ordered by the Customer in writing. These Ancillary Services may include are not limited to
any one or more of the following:

(1) Multiplexing/demultiplexing service ("Muxing™);
{2) Digital cross-cennect service;
(3) Extraordinary service under the following circumstances including but not limited to:

( CUSTOMER's raquest 1o expedita Service availability to a date sarier than a
previcusly accepted start date or Firm Order Contirmation Date;

(i) Service redesign or other activity occasioned by receipt of inaccurate information
from CUSTOMER;

(iii) Reinstallation services for any suspension of Service tor cause by TELECOM;

(iv) CUSTOMER's request lor use of routes or tacilities other than those selected by
TELECOM for provision of the Service;

{v) CUSTOMER'S request for uss of rack space and power in TELECOM facilities;

(vi} Other circumstances in which axtraordinary costs and expenses are generated by
CUSTOMER and reasonably incurred by TELECOM.

(¢) Recurring and non-recurring charges to CUSTOMER for Local Access (including TELECOM's
Coordination Fee) and other Ancillary Services shall be established as of TELECOM's acceptance of the

CD relevant thareto,

6. CUSTOMER RESPONSIBILITIES: CUSTOMER has sole respongibility for installation, testing,
and operation of facilities, services, and equipment other than those specifically provided by TELECOM
under a duly accepted CD. In no event will the untimely installation or non-operation of CUSTOMER's
facilities, services, and equipment (including local exchange access and customer premise equipment)
releve CUSTOMER of its obligation to pay charges for Capacity or Ancillary Service as of the In Service
Date. Notwithstanding the immadiately preceding sentence, CUSTOMER may request one extension of
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the In Service Date for not more than fifteen (15) calendar days. Such request must be in wnting and
must be received by TELECOM at least titeen (15) calendar days prior to the intial FOC Cate
established by TELECOM. Any such extension will not relieve CUSTOMER of its obligations 10 pay
charges fcr any Local Accass Services ordered by TELECOM on behalf of CUSTOMER as of the FOC
Date tirst ostabiished bty TELECOM.

7. PAYMENT OF CHARGES:

(a) Subject to Section 8 below, all charges for Services provided by TELECOM pursuant to this
Agreement shall be specitiad in the CD referred to in this Agreement.

{b) CUSTOMER shall pay each TELECOM invoica tor Sarvice in full, without deduction or offset of
any kind, within thirty (30) days after the date of invoice (“Due Date™). All pro-rated monthly recurring
charges (i.e., charges for monthly Services provided for iess than a calendar month), nstallation, and
other non-recurring charges shall be payable on the Due Date. All payment shall be made in US dollars.
CUSTOMER agrees to timely ramit payment to TELECOM at the remittance address indicated on the
TELECOM invoice to CUSTOMER.

(¢ In the event CUSTOMER fails to pay TELECOM's invoice in full or remit paymant at the proper
address on or before the Due Date. CUSTOMER shall pay a late fee in an amount egual to one and one-
halt percent (1%%) per month of the unpaid balance. The late fee will be applied for the number of days
from the payment Due Date up to and including the date payment is received by TELECOM.
Notwithstanding the !oregoing, late fees shall apply to, but shali not be due and payable for. amounts
reasonably disputed by CUSTOMER provided: (i) CUSTOMER notifias TELECOM of the pasis of such
dispute in writing within thirty (30) days after the Due Date and (i) negotiates in good faith with
TELECOM for the purpose ot resolving such dispute. In the event such dispute is resclved in favor of
TELECOM, CUSTOMER will pay 1o TELECOM tne once disputed amount tcgethar with the applicable
late fees. In the evant the dispute is resolved in favor of the CUSTOMER, CUSTOMER will receive a
credit ‘or the amounts determinad not to be owed to TELECOM together wth a credit for the applicable
'ale fees and interast equal tc crne and one half percent (11/2 %) per month on the credit amourts. The
Parties shall use their best efforts o negotiate in good faith to resolve the disputed invoice within thirty
(30) days of CUSTOMER'’s written notice of such dispute. If such resolution is not attained or the time to
resolve tha dispute is not extended by mutual agreemant ot the Parties, the dispute shail be settied by
arbitration as set forth below in this Agreement.

{d) TELECOM may, in order to safeguard its interests, require CUSTOMER which has no cradit history
with TELECOM or habitualily pays late to make a deposit pricr (0 or any time after the provision of Service
to the CUSTOMER to be held by TELECOM as a guarantee of the payment of the rates and charges. At
such time as tha provision of the Sarvice to CUSTOMER is terminated. the amount of the deposit will be
credited to the CUSTOMER's account and any credit balance which may remain wili be retunded. After
the CUSTOMER has astablished a six (6) month prompt payment record, such deposit may be refunded
or ¢redited to the CUSTOMER account at any time prior to the termination of the provision of the Service
to CUSTOMER. In the event CUSTOMER pays a deposit as described above, simple interest at the rate
of six percent (6%) will be applied to the deposit for the number ¢f days from the date such depaosit is
creditad to the CUSTOMER'S account or the date the deposit is refunded by TELECOM.

8. TAXES/ADDITIONAL CHARGES:

a) CUSTOMER acknowledges and understands that ail charges stated in the CD are computed by

ELECOM exclusive of any applicable federal, stale, or local use. excise, gross receipts, sales, and
privilege taxes, duties, feas, including but not limited to applicable Universal Service Fund cantributions.
or similar liabilities (other than general income or property taxes), whether charges o or against
TELECOM or CUSTOMER bacause of the Service furnished by TELECOM (*Additional Charges"), and
that such Additional Charges shall be paid by CUSTOMER in addition to all other ¢charges provided for
herein,

{b) Such taxes, surcharges or fees shall be separately stated on the inveice and shall be pad direct'y
to TELECOM at the same time as all other charges are due and payable in accardance with this
Agreement. Simuitaneous with the signing of this Agreemant, CUSTOMER shall provide TELECOM with
a valid Certiticate of Exemption from taxes that would otherwise be paid by CUSTOMER for all toreign,
lederal, state, counlr¥ and local taxes and fees, (il any) or other avidence reascnably satisfactory tc
TELECOM that CUSTOMER is not subject to such taxes, surcharges, or fees. TCLECOM will )nxﬁ)ice
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CUSTOMER for taxes that ara@ not covered by a valid tax exempt certificate properly file¢ with
TELECOM.

9. EARLY TERMINATION:

(a) Either Party may terminate this Agreem.ent if:

(i) the other Party ceases deing business as a going concem, makes an assignment for the
benefit of creditors, admits in writing to its inability to pay its debts as they become due; or

(i) the other Party files & voluntary petition in bankruptcy, is adjudicated a bankrupt or an
insolvent; or

(iii) the other Party filas a petition seeking for itselt any reorganization, arrangement,
composition, readjustment, liquidation, dissolution or similar arrangement under any present
or future statute, law or regulation or files an answer admitting the material allegations ot a
petition filed against it in any such procesding; or

(iv) the other Party consents or acquiasces in the appointment of a trustee, receiver, or liquidator
of it or of all or any substantial part of its assets or propertias, or it or its sharekolders shail
take any action looking to its dissolution or liquidation;

{v) the othar Party breaches any material provision of this Agreement, ather ihan thase related
to payment of charges, and fails to cure such breach within thirty (30) calendar days atter the
raceipt of notice thereot (“Default”).

(b) Both Parties may terminate this Agreement upon mutual wrilten consent.
10. SUSPENSION OF SERVICE:

(8) In the event payment in full is not received from CUSTOMER on or before the Due Date with
respect to any undisputed amounts, TELECOM shall have the right, after giving CUSTOMER thirty (30)
days written notice vie express courier service or registered mail, to suspend all or any portion of Service
until such time as CUSTOMER has paid in full all charges then due, including any 'ate teas as specified
herein.

{b) Following such payment, TELECOM shall be required to reinstate Servics to CUSTOMER oniy
upon CUSTOMER's pravision to TELECOM of satisfactory assurance (such as a dsposit) of
CUSTOMER's ability to pay for Service and CUSTOMER's advance payment of the cost of reinstating
Service. |f CUSTOMER fails to make such payment by a date determined by and acceptabls to
TELECOM, CUSTOMER will be deemed to have canceled the suspended Service effective the date of
the suspension. Upon such termination, all balances become due and payable.

11. CANCELLATION OF SERVICE:

(a) CUSTOMER may cancel a CD without liability it a Service does not becomae available within thirty
(30) days of tha FOC Date as describaed in Saction 3 (b) above.

(b) After a CD is submitted to TELECOM by the CUSTOMER, CUSTOMER may cancel all or a portion
of the Services ordered upon written notice to TELECOM. The charges for such Cancellation are as
follows:

Prior lo issuance of the FOC No Cancellation Charges
16 days or mora prior to FOC Date 50 % of applicakle MRC for ona (1) month
15 days or less prior to the FOC Date One (1) Month applicable MRC plus NRC

(c) Unless otherwise stated in the CD and spacifically agread to in writing by both Parties, in the event
CUSTOMER cancels existing Service (i.e., the IXC portion only and not the Local Access Service) prior
to the end of the Service Term described in the CD, CUSTOMER shali pay TELECOM an amount equal
to One Half of the balance for the monthiy Service charges that otherwise would have bocom%;:uo for

ey
A
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the unexpired pcrtion of the Service Term {“Early Cancellaticn Charges™. Netwithstanding the
:mmaediately preceding sentence, subject to the availability of Repiacement Services from TELECOM,
CUSTOMER may cancel Service prior to the expiration of the Service Term without incurring Early
Cancellation Charges under the following circumstance:

(d) in the event, CUSTOMER cancels existing Service or any partion thereof prior to the expiratior
of the Service Term fcr such Service as described in the CD and replaces the canceled Service by
entering into a new CD for "Repiacement Services" as defined beiow, then no Cancellation Charges shall

apply.

For the purposas of this section, tha Replacement Services must;

(1) be currenty available on GTE's National F'ber Network;

(il) be ordered by entering into a CD for new Services within sixty (60) days of the
cancellation;

(ii1) have a Sarvice Term equal to the balance of the unexpirec Service Tarm for the
canceled Service; or

(iv) have a Monthly Recurring Charge equal to or greater than the Monthly Recurring
Charge of the cance'ed Services.

in the event CUSTOMER fails to order Replacement Services within sixty (60) days of its
canceilation of existing Service, then Ear'y Cancellation charges shall apply as described above.

(e)  Notwithstanding the foregoing, and upcn thirty (30) days prior written notice, either Panry shall have
the right, without cancellation charge or liability, to cancel (i) an affected portion of the Service, if
TELECQM is prohibiled by governmental authorty from furnishing said portion, or (i) an affectad portion
of the Service if any material rate or tarm contained herein is substantially changed by final order of a
court of competant jurisdictior, tha Federal Communication Commission, or other local, state or federal

government authority.

¢ it is agreed that TELECOM’s damages in the event ¢f a cancsllation can be difficult or impcssible
to ascertain. The provision for cancellation charges in this subsection is intended to establish liquidataed
damages in the event of Service canceliation and is not intended as a penaity.

12. FORCE MAJEURE.: it TELECOM's performance of this Agreement or ary other obligation
heraunder is prevented, restricted or interfered with by causes beyond their reasonabie control including
but not limited to acts of God, fire, explesion, vandalism, storm, or other similar occurrence, any law,
order, reguiation, direction, action or request of tha United States government or state or local
government, or of any department, agency, commission, court, bureau, corporation or other
instrumentaiity of any one or more said governments, or civil or miltary authority, or by national
emargencias, insurrections, riots, wars, strikes, lockouts or other labor difficulties, actions or inactions of
a third party provider or operator of facilities emplicyed in the provision of the Services, suppliers’ failures,
shortages, breaches, or delays, than TELECOM shall be axcused from such performance on a day-to-
day basis to the extent of such prevention, rastriction, or interference. TELECOM shall use reasonabie
efforts under the circumstances to avoid or reamova such causes of non-performance and shali proceed
to perform with reasonable dispatch whenever such causes are removed 9or cease.

13, SERVICE WARRANTY:  TELECOM warrants that it will provide the Service to CUSTOMER in
accordance the Service Level Objectives set forth in this Agreement. TELECOM will use reasonable
efforts under the circumslances to ramedy any delays, interruptions, omissions, mistakes, accidents or
errors in any Service and restore the Service in accordance with Technical Slandards. THE
FOREGOING WARRANTY IS EXCLUSIVE AND IN LIEU OF ALL OTHER WARRANTIES, WHETHER
EXPRESS, IMPLIED OR STATUTORY, INCLUDING WITHOUT LIMITATION IMPLIED WARRANTIES
OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPQSE.

14. LIMITATION OF LIABILITY: TELECOM shall not be liable for interrupticns, delays, errors, or
defects in transmission caused by the Customer, or the Customer's agents, end users. or by facilities or
equipment provided by the Customer or by equipment intarconnected with the Customer. UNDER NO
CIRCUMSTANCES, WHETHER IN CONTRACT TORT OR OTHERWISE, SHALL TELECOM OR ANY
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THIRD PARTY PROVIDER OR OPERATOR OF FACILITIES EMPLOYED IN THE PROVISION OF THE
SERVICE BE LIABLE FOR ANY INCIDENTAL, INDIRECT, CONSEQUENTIAL, SPECIAL, PUNITIVE,
OR ANY OTHER DAMAGES OF ANY KIND OR NATURE WHATSOEVER REGARDLESS OF THE
CAUSE OR FCRESEEABILITY THERECF, INCLUDING BUT NOT LIMITED TO DAMAGES ARISING
FROM DELAY OR LOSS OF DATA, PROFITS, REVENUE OR GOQDWILL,

15.  INDEMNIFICATION:

{a) TELECOM agrees to reiease, indemnity, defend, and hcld harmless CUSTOMER from iosses,
claims, demands, damages, expenses, suits, or other actions, including reasonable attorney's fees, for
personal injury. including death of any person or persons, and for losses, damage, or destruction of
property, to the extent proximately caused by the negiigence or willtul misconduct ot TELECOM, its
employees, contractors. or agents. This indemnity appiies where TELECOM's negligence or wiliful
misconduct s either the scle or the contributing cause of the injury, death, or damage. This indemnity
does not extend to any portion of the injury, death or damage caused by either the sole or the
contributirg negligence of CUSTOMER or third parties.

(b) in the event parties othar than CUSTOMER shall have usa ¢r benefit ol or shail be otherwise
affected by the Service provided through CUSTOMER, then CUSTOMER agrees to forever indemnity
ard hold TELECOM and any third party provider or operator of the lacilities empioyed in the provision of
the Service harmiess from and against any and all claims, demands, suits, actions, losses, damages,
assessments or payments which may be asserted by said parties (“Third Party Actions”), arising out of or
related lo any outage in Service. CUSTOMER shall not indemnity TELECOM for Third Party Actions
asserted against TELECOM to the extent that such Third Party Actions are independent of CUSTOMER
and its provision of the Services to thesa third parties.

16.  NOTICES: Notices under this Agreement shail be in writing and shalt be given or made by
talaphonically confirmed facsimile transmissiorns, certified or registered mail, eéxpress mail ¢r other
avarnight deiivery service, ar hand delivery, proper postage or other charges prepaid. Notices shall be
sent to the addrass listed below until such acddress is changed by written notice. Such notice shall be
deomed to have been given or made whan actually received or seventy two (72) hours after being sent,
whichever occurs first, Either Party may change the notice address or addressee by giving notice thereot
to the other Party.

TO GTE TELECOM:
GTE Telecom Incorporated
201 N. Franklin Street
Suite 2400
Tampa, Florida 33602
Attention: Manager - Contracts and Tariffs
Fax No.: 813/208-8620
TQO CUSTOMER:
Bell Atlantic Giobal Networks, Inc.
1320 N. Court House Road, 5" Fioor
Arington, VA 22201
ATTN: Joel Gross, Director

17. USE OF SERVICE/CAPACITY:

(a) TELECOM's obligation to provide Sarvices specified herein is conditioned upon CUSTOMER not
allowing the Services to be used for any uniawful purpose or in violation of any governmental ragulations

or authorizations. TELECOM shall have the right 1o limit, tarminate or susperd Service by written notice
for illegal use of tha Sarvice by CUSTOMER or any activity by CUSTOMER, as determined in the sole
discretion of TELECOM, that threatens public heaith, safety, or welfare, or the integrity or raliability of
TELECOM's facilitias or service to TELECOM's other customers.

{b) It CUSTOMER wishes to purchase capacity in an amount exceeding the equivalent of OC-12 on
any one route, then CUSTOMER represents and warrants that it is not now, nor shall it become during
the Term of this Agreement, a Capacity Resaller (as definad pelow) with respect to any Services
provided under this Agreement. if CUSTOMER is or becomes during the Term of this Agreement a

s
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Capacity Reseller with respact to any of the Servicaes purchased hereunder, then CUSTOMER may not
purchase capacity in excess of the equivalent of ona OC-12 on any one route (referrad to in this Secton
as the "Maximum Capacity"). If, at the time CUSTOMER becomes a Capacity Reselar with rescect tg
the Services hereunder, CUSTOMER has ordered in excess of the Maximum Capacity, then
CUSTOMER shall immediately terminate all capacity in excess of the Maximum Capacily. As used
herein, a "Capacity Reselle’” is any person or entity which, in whole or in part, sesks to obtain
‘elecommunications capacity for the purpose of reselling or otherwise providing access tharaete o third
parties for profit, whether or not such person or entity actually realizes a protit as a result of such
lransaction, CUSTOMER's failure lo comply with this Section shail constitute a material default and shall
be grounds for immediate termination. CUSTOMER's purchase of the Services for use solely as part of
its internet backbone and/cr part of its telecommunicalions backbone for sa'e of minutes ot use shall nct
cause CUSTOMER to be deemed a Capacity Reseller.

18. CONFIDENTIALITY:

(a) For purposes of this Agreement, “Confidential Information” shali mean all information in whatever
form, taxec, recorded, or transmitted relating to the past, present, or futurs business affairs, including,
without limitatior, research, development, business p'an, operations or systems, of tha disclosing Party
or another Party whose information the disclosing Party has ir its possession under obligations of
confident ality, which is disclosed by the disc.csing Parly to the receiving Party bearing an appropriate
legend indicating its wroprietary or confidennal nature or, if disclosed orally or in other non-written torm,
identified as confidential at the time of disclosure, and within thirty (30) days thereafter summarized ang
identified in writing as confidential. All Confidential Information icentified as contidential at the time of
disclosure, and within thirty {30) days ‘hareafter, summarized and identified in writing as confidential. Afl
Confidential Information disciosed under this Agreement shall be and remain the exclusive property of
the disclosing Party. Notwithstanding the foregoing, any and all information regarding CUSTOMER's
end-users which TELECOM acquires or learns from the provision of TELECOM Services heraunder shall
be deemed Carfidential Information of CUSTCOMER regargless cf designation or lack thereof, except for
that information that is unique to TELECOM's provision ¢f Sarvices hereundaer.

(b) For a period of two (2) years from the expiraticn or earlier terminatior cf this Agreement, ail
Confidential Information of either Party:

(i) shall not be copied, used, distributed, disclosed, cisseminated or communicated in any way
or form by the receiving Party whether or not for its own benelit, except to or by is
smployeas, agents and corsultants who have a need to know and have agreed to keep the
Confidential information confidential; provided, hcwever, that notwithstanding anything herein
to the contrary, no term or provision of this Agreement shall preclude either party from
disclosing billing/account information to that Party's end user if such disclosure is necessary
for the disclosing Party to perform its obligations under this Agreement, or from disclosing
any Confidential information ia the axtent that disclosure may be required by law or any
governmentai authotity,

(i) shall not be used by the receiving Party for any purposes, except salely for the performance
of this Agreemaent without the express prior written consant of the disclosing Party;

(i) shall be treated with a! least the same degree of care 10 avoid disclosure as the receivin
Party would treat its own confidential information of like importance and, at a minimum, snall
be treated with a reasonable degree of care o avoid any such disclosure; and

{iv) shall be returned to the disciosing Party(including without fimitation, all copies thareof) within
thirty (30) days after raceipt by the recaiving party of a written regquast from the disclosing
party setting forth the Contidential Information to be returned.

(c) Information shall not be deemed confidential for purpcses of this Agreement to the extent that such
information:

() which is made public by the disclosing Party or which generally becomes available to the
oublic other than through a disclosure by the raceiving party or its officers, employees,
consultants, or representatives,

(i) which is already in the possession of the receiving party and not subject to an existing
agreement of confidentiality between the parties; -
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(i) which is received from a third Panty witheut restriction and without breach of this Agreement:
(iv) which is independently developed by the receiving Party as eviderced by its records; or

(v) which is aisclosed pursuant to a valid order of a court or other governmenta! body or any
golitical subdivision thereof; provided, however, that the recipient of the Jn‘ormation shall first
ave given notica to he disciosing Party and made a reasonable effort to obtain a protective
order requiring that the Information and/cr documents so disclosed be used only for the
curposes for which the order was issued.

19.  LICENSES, APPROYALS AND AUTHQRIZATIONS: Each Party represents that in all
Jurisdictions in which it provides services that requira licanses, approvais or other authorizations it has
obtained such licenses, apgrovals or other authorizations from the approprate governmental authority.
Further, if required by one Party, the other Party shall provide proof of such licenses, approvals or cther
authorizatiens. Either Party shail immediately notity the other Party in writing, :n the event a Party is
prohibited, either on a temporary or permanent basis, from continuing to provide its telacormmunications
services in any jurisdiction. In sucn event, each Party rasarves the right to terminate this Agreement.

20. RESOLUTION OF DISPUTES: The Parties desira to rasolve disputes arising out of this
A'\qureement without litigation, Accordingly, except for acticn seeking a temporary restraining order or

I, [UBW JUIL DULLY Iy meniey * commme e e va ) nitapca with this 7'm"3
those rules, Discovery shall be controllad by the arbitrator. Each Party s al ar its own costs o é 3

procedures. A Party seeking discovery shall reimburse the responding Party the costs of production of
decumants (to inciude search time and reproduction costs). The Parties shall aqually split the fees of the
arbitration and the arbitrator.

21. GENERAL PROVISIONS:

(a) CUSTOMER will exacute such other documants, provide such information, and affirmatively
cooperate with TELECOM, all as may be reasonably required by TELECOM and relevant to providing the
Servica. 'n particular, CUSTOMER accepts the responsibility for providing TELECOM with special
access surcharge exemption ‘orms as may be required by the local exchange carrier and as applicabie,
TELECOM’s Universal Service Fund exemption form.

{b) No amendmaent or waiver of any provision of this Agreement and no consent to any detault under
this Agreement shall be effective unless the same shall be in writing and signed by or on behalf of the
Party against whom such amendinent, waiver or consent is claimed. In addition, no course of dealing or
faiure of a Party to strictly entorce any term, right or condition of the Agreement shall be construed as a

waiver of such term, right, or condition.

{c) The provision of Service wil not create a partnership or joint venture betwaeen the parties or
result in a joint communications service offering to third parties.

{d) In the avent suit is brought or an attorney is retained to enforce terms of this Agreement or to
coliect any monies due hareunder or to coilact money damages for breach hereof, the anforcing Farty
shall be entitled to recover, in addition to any other remedy, reimbursement for reasonable attorneys'
feas, court costs, costs of investigation, and other related expensaes incurred in connection therewith.

(@) No subsequent agreement shall change, modify or discharge this Agreement, in yvhole or in part,
unless such agreement is in writing and signed by authorized representatives of both paries.

* Neither Party may, without the prior written consent of the other Party, which consent shall not be
unreasonably withheid, assign or transfer this Agreament or any obligation incurred hersunder, except
that either Party upon written notice to the other may assign this Agreement to any atfiliated entity
(provided such TELECOM alfiliated entity or successor entity has succeeded to the provision of
TELECOM's Services hereunder), or to a successor entity upen the merger, reorganization,
ccnsolidation, or sale of all or substantially all of such Party's assets. Any altempts to assign this
Agreement in contravention of this Section shail be void and of no force and effect.

T i
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(9) This Agreement shall be a contract between TELECOM and CUSTOMER and the terms hereot
shall be construed under tha laws of the State of New York without regard to choice of law principles.

(n) in the evert that any one or more of the provisions contained herein shall for any reason be heid
to be unenforceable in any respact under the law of any state or of the United States of America, such
unenforceability shall not affect any other provision of this Agreemant, but this Agraement shall then be
construed as if such unenforceable provision of provisions had naver been contained herein.

(3] Provisions contained in this Agreement that by their meaning and context are intended to survive
the performance, termination and/ar expiration of this Agreement shall so survive.

) The headings in this Agreerment are for convenience and shall not be construed to define or limit
any of the terms herein or affect the meanings or interpretation of this Agreement.

{k) Waords having well-known technical or trade meanings shall be so construed, and all listing of
itams shall ba taken to be exclusive, but shall include other items, whethar similar or dissimilar to those
listed, as the context raasonably applies in the interpretation of this Agreement.

)] This Agreement may be executed in any number of counterparts, each of which shall be deemed
an original, but such counterparts shall together constitute but one ang the same instrument.

(rm) The Parties shall not advertise, market or otherwise disclose 10 others any inforrnation relating to
the making of this Agreement, nor commercially use the other's name, without the express written
consent of the other Party. Further, the Parties agree that neither shall make a press or other
announcemaent or disclose the tarms of this Agraament to any person or make any statements to third
panies, which may implicate the other Party, without the written consent of the other Party.

{n) Nathing in this Agreement shall be deemed or consirued as creating a joint venture or
partnership belween TELECOM and CUSTOMER. Neither Parly is by virtue of this Agreement
authorized as an agent, empioyee or legal representative of the other, except as expressly stated herein,
Except as specifically set forth herein, neither Party shall have power to control the activities and
operations of the other and their status is, and at all imes wil continue to be, that of independent
contractors. Neither Party shail have any power or authority to bind or commit the other except as

provided herein,

)] This Agreement and any Exhibits attached hereto, and any Attachments or Schedules attached
thereto, constitute the entire understanding between the parties and supersedes all prior understandings,
oral or wrilten representation, statements, negoliations, proposals anc undertaking with respect to the
subject matter hareof. This Agreement may not be changed or waived excepl as permitted by this
Agreement or by a written document that is signed by both Parties.

Attachments: Exhibit 1 - Capacity Description
Exhibit 2 - Service Level Objectives
Exhibit 3 - Rates and Charges

_ ( ‘;'.f( P
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IN WITNESS WHEREOF, the Partias have executed this Capacity Agreement by their duly authonzed

reprasentatives.

GTE TELECOM INCORPORATED

By: 1::,,AF:£§;;<f‘/ .ﬂ,égf7

P

Nartie; Joe Boland

Title: Vice Prg;:f‘ ent/General Manager

Date: ? Z-(? /({9

and

By: e

Name: __Kgnneth Shelton

Title: t
Date: ‘7/ {44
/
{Aopeoved As m
Cortracts

_ ?Q\%:ﬁ -.
_Name: wart vVer -

BELL ATLANTIC GLOBAL NETWORKS, INC.

Title: Prasident & CEO
Date: (7; i /9' ¢
—et ey
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Exhibit 1
GTE TELECOM INCORPORATED Customer Name
210 N. Franklin Street Suite 2400 Sarvice Address:
Tampa, Florida 33602 Billing Addreas:
Account Manager Customer Contact:
Tel:(__} Fax. No.{ ) Tel(_) . Fax. No.(___]
CAPACITY DESCRIPTION
Orger No, ' P.C.Number Onte:
{ TermiralionPoints/ Number Raquestad Service Non- Monthly Monthly
Deacription of Sarvices Service Date | Term Recurring Recufring | Recutring
(months) Chargas Charges Charges
{each! (TOTAL} |
TOTAL CHARGES: NRCS___ MRCS___
REMARKS
REFERENCE: Capacity AgreementNo___
Cancallation Charges Apply as set forth in the referenced Capacity Agresment in the event Services are
canceled or changed.

THIS CAPACITY DESCRIPTION 18 ENTERED INTO PURBUANT TO THE CAPACITY AGREEMENT
IDENTIFIED HEREIN, THE TERMS AND CONDITIONS OF WHICH ARE INCORPORATED HEREIN IN
THEIR ENTIRETY; PROVIDED, HOWEVER, THAT IN THE EVENT OF ANY CONFLICT OR
INCONSISTENCY BETWEEN THIS CD AND THE TERMS AND CONDITIONS OF THE APPLICABLE
CAPACITY AGREEMENT, THE TERMS AND CONDITIONS CONTAINED (N THE CAPACITY

AGREEMENT SHALL PREVAIL.
The Customngr heraby ordars the Secrvices described in this ACCEPTED BY GTE TELECOM INCORPORATED
Capachy Deacription
Com
Signara
Joa Boiand. Vice Prasident/Genersl Manager Date
T PTITeNaT
Lu , Director ol ol 1]
Whange, Sam
Accourt Manager Onte

telecomvCA. gte/rev.06. | 1.99/:99-147¢ca/issued08.25..99 @3 1

GTE CONFIDENTIAL

I e NEQBAN2 =0T QA LO0ANA. Aleeq1t BLZT A0 RNLAD




e

No.:GS 218

Exhlibit 2

Service Levei Objectives

i TELECOM will make commercially reasonmable efforts to meet the following Service Level
Objectives:

(a) Mean Time to Repair (‘MTR") - iess than or equal to four (4} hours for DS3's, OC3's, OC12's and
OC 48's,

(b} Network Availability for “on net” private line Sarvices:
89.95% for Linear Network

99.99% for SONET Ring Network (when avaijlable).

i, Credits for Outages:

() For the purposes of this Agreement, a circuit shall be deemed to be in an "Outage” condition if,
following the start of Service while CUSTOMER is actually using or attempting to usa such circuit, the
circuit loses continuity and becomes unavailable as defined above or the MTR exceaeds four hours.
CUSTOMER's raquest for credit for Qutages must be submitted to TELECOM in writing within thirty (30)
calendar days of such Outage. TELECOM will raspord to each of CUSTOMER's requested credits and
upon Outage verification by TELECOM, TELECOM will apply the applicable credit to the next or
subsaquent Service invoice. Service Outages do not include (a) Qutage perods when CUSTOMER has
released the Service ta TELECOM far maintenance purposas or to maks rearrangements or CUSTOMER
requested changes in the Service; (b) circuits outside the contiguous U.S.; (c) any circuits ordered by
CUSTOMER from another telecommunications service provider or carriar; (d) any Local Access circuits
ordered by or on behalf of CUSTOMER: (e) failure of CUSTOMER applications, squipment or facilities, (f)
acts or omissions of CUSTOMER, or any usa or user of the Service authorized by CUSTOMER or (g)
reasons of Force Majeure. Outage credits shall be in an amount equal to twice the propotionate monthly
recurring charges for the period during which Service was interrupted (i.e., the proportionate MRC
multiplied by two), not 1o exceed the applicabla MRC for the circuit. No credit is allowed for Service
Outages of less than thirty (30) minutes. Outages will be credited to CUSTOMER in half-hour muitiples
tor each half hour or major fraction thereof, from the time TELECOM recsives notification until Service s
restored. The credit shall not be applicable for the time that TELECOM stands ready to repair the Service
and CUSTOMER does not provide access tc TELEGOM to perform such repair and restoration work. The
credit allowance for an Outage or a series of Qutages shall not exceed the current monthly recurnng
charge for such Service. The credit provided for in this Section shall be TELECOM's sole liabiiity and
CUSTOMER's sole and exclusive remedy in the event of any Outage or Service interruption.

1, Chronic Outages: In the event that a singla circuit experiences three (3) or more Outages of
fifteen (15) minutes duration or longer during any thirty (30) day period, CUSTOMER may declare that the
circuit has a chronic problem. Upon written notice trom CUSTOMER, TELECOM wili have thirty (30) days
to correct the chronic problem. In the aevent that the problem 18 not corrected within thirty (30) days of
TELECOM's recsipt of written notice, CUSTOMER may cancel this circuit without any additionai charges
or any further liability, In addition to credits for pericds the clrcuits are unavailable, CUSTOMER shall
have the right to terminale the applicable CD for chronic outages lor each affected circuit. Such
cancellation or termination together with the issuance of Credits for Outages as described above shalil be
CUSTOMER's scle and exclusive remedy for chronic Outages.

Credit allowances will be calculated on a monthly basis and the applicable Outage credit by circuit will be
inciuced in the TELECOM's invoica. CUSTOMER shali have thinty (30) days from date ot receipt of the

Invoice to contest the credit allowanca offered by TELECOM.

telecun/C AL glefrev 06.11.99/99- 147 ofissued(8.25..99
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Exhibit 3
Rates and Charges

| SERVICE TYPE Number ol DS-0's PRICE PER DS-O MILE

. DS-3 672 $0.178

£ QC-3 2016 $0.018
OC-12 ! 8064 $0.015
0C-48 i 32256 | $0/018 |

Tha above pricing is in eHfect for two {2) years after the eflective date of the firgt
crder under this Agreement. Beginning on tha first of the month following the 24
manth anniversary of the first circut start date, the above prices wiil be reduced

by 15%

Beginning at the beginning of Year 3, the eftective rates will be as follows:

| SERVICE TYPF Number of NS-0's PRICE PLER LS-O MILE
Ds-3 672 $0.0149
0C-3 2016 $0.0128
OC-12 §064 . $0.012%
0C-48 32256 $0.0128

Minimum ¢ircuit charge is for 50 miles.

Cther non-recurring charges:

1. Move charge without Local Access - $750 one-time charge;

No.. GS 218

2. Add charge {increasing a circuit speed) at the same POP $750 one-time chargs;
3. Move of a iocal loop - this is passthrough from the local loop provider plus $200
one-time administrative charge.
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GTE TELECOM INCORPORATED
CAPACITY AGREEMENT

This CAPACITY AGREEMENT is made and entered into as of , / 0?/, 1999, by and between GTE
Telacom Incorporated (hereinafter raferred to as "TELECOM" or Party), a Delaware corporation with
principal olfices at 201 N. Franklin Street, Suite 2400, Tampa, Florida 33602; and_3605892 Canada Lid,

a subsigiary of BCT. TELUS Communications Inc.). (hereinaftar referred to as "CUSTOMER" or Party),
with offices at, 404 4th Avenye SW, Suite 3300, Calgary, Alberta, Canada, T2P0QJ4 for the provision of

capacity and reiated ancillary telecommunications services (hereinafter relerred to as "Services') as
deacribed herein and accepted by CUSTOMER under this Agreemant, subject to the terms and
conditions contained herein. This Capacity Agreement together with any Capacity Descriptions (as
described in Section 1 below) accepted by TELECOM pursuant to the tarms hereof shall be reterrad to
coilactively as the “Agreement”.

1. SERVICE REQUESTS/CAPACITY DESCRIPTIONS: Requests for Services to be provided
hergunder sha!l be issued by CUSTOMER from time to time on TELECOM Capacity Description Form(s)
(herainafter refarred to as a "CD", a copy of which is attached hereto and made a part nereof as Exhibit
1). Each CD shall reference this Capacity Agreement by CA Number. Such CDs shall be eftective when
accepted in writing by TELECOM and shail became part of this Agreemert to the extent that they specify
the type of Service to be provided, quantity of circuils, originating and tarminating cilies, requested
sarvice date, Sgrvice Term, monthly recurring charges (MRC) and non-recurring charges (NRC) for
provision of Service, and other information necessary for TELECOM 1o provide Service to the
CUSTOMER. No action by TELECOM (including, without limitation, provision of Service to CUSTOMER
pursuant to such CD) shall be construed as binding or estopping TELECOM with respect to such term or
condition, uriess the CD containing sawd specific term or condition has been executed by an authorized

representative of TELECOM.

2. EFFECTIVE DATE AND APPLICATION OF THIS AGREEMENT: This Agreement shal be
effective betwean the panties as of the date first written above. This Agreement shall apply exc!usively to
the Service provided to CUSTOMER pursuant to the CD{s) identified with this Agreamant and accepted
by TELECOM, for the Service Term stated thaerein and any autormatic extensions thereof. Services are
provided subject availability, therefere TELECOM resarves the right not to accept a CD under this
Agreement at any time.

3. SERVICE TERM: (a) After a CD is accepted by TELECOM, a Firm Order Confirmation Date
(“FOC" Date) will be scheduled for Service ingtailation. The Service Term for Services subject to
recurring charges and described in a CD shall commance on the Firm Order Confirmation Date or the
date upon which the Service actually becomes available (the “In Service" Date), in conformity with
technical atandards, whichever is latar. TELECOM's standard ordering intervai for OC 12 Service and
below, is torty-tive (45) calendar days from TELECOM's receipt of the CD signed by the CUSTOMER.
During the orderirg interval, TELECOM will use cammercially roasonable efforts to process each CD to
achieve installation and cut-over (i.e., In Service) within the forty five (45) day interval. The Parties may
at any time mutually consent to accelerate the In Service Date. Such consent must be in writing and
signed by both Parties. Within fifteen (15) days after its receipt of CUSTOMER's signed CD, TELECOM
will provide CUSTOMER with a FQC Date.

(b} TELECOM will make reasonable efforts to meet the CUSTOMER requested !n Service Date,
however, the inability of TELECOM to install Service on or befcre the date requested shall not be a
Default under this Agreement. Except for any installation delays caused by those events described in
Saction 12 balow, in the avent Service instailation is delayed for thirty (30) days beyond the CUSTOMER
requestad In Service Date with respect to each Service crdered, then CUSTOMER's sole remedy shall
be cancellation of the CD which pertains to such Senace upon ten (10) calendar days prior written notice
to TELECOM.

{c) Upon expiration of the Service Term set forth in the CD, it CUSTOMER is not then in Default under
this Agreement, Service will automatically be extendad for continuing thirty (30) day periods and may be
canceled by either party upon thirty (30) calendar days prior written notice, Unless otherwise agreed to in

GTE CONFIDENTIAL !
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writ'ng, the charges for Service during any such extension shail be the then current TELECOM month to
month rate for such Servicea.

4, DESCRIPTION OF SERVICES: Ag specitied ir the CD accepted by TELECOM heraunder,
TELECOM will provide tc CUSTOMER the following Services:

(a) Capacity Service through the installation and cperation of either owned or leased
telecornmunications facilities between TELECOM designated terminatior points (hereinatter "Capacity"),
and

(b) Ancillary Services Other Servicas, avalabie on an optional basis, as may be requested by the
CUSTOMER (hereinafter reterrad to "Ancillary Service”) as described in Sectior 5 below.

5, LOCAL ACCESS/ANCILLARY SERVICES AND CHARGES: (3) Upon CUSTOMER's
raquest, TELECOM may, at its scle option and when reasonable under the circumstances, act as agent
for tne CUSTOMER with responsibility for provisioning and the initial testing ot an interconnection
between seiected interexchange carrier, the local exchange carrer or alternate access carriers
(collectively “Local Carners”) and a CUSTOMER designated termination point and/or service.
CUSTOMER shall issue a Letter of Agency autharizing TELECOM to provision such interconrection on
behalt of CUSTOMER. Charges to CUSTOMER for Local Access Service administarad on behalf of
CUSTOMER by TELECOM shall be as stated in the accepted CD.

(b) TELECOM may alsc provide Other or Ancillary Services ta CUSTOMER, ircluding but not limited lo
any one or more of the following:

(1) Multiplexing/demultiplexing service (*“Muxing®);
{2) Digital cross-connect service,
(3) Extraordinary service under the following circumstances including but not limited to:

(i) CUSTOMER's request to expedite Service availabilty to a date earlier than a
previously accepted start date or Firm Order Confirmaticn Date;

(i) Service radesign or other activity occasioned by raceipt of inaccurate information
from CUSTOMER,

{ii) Reinstallation services for any suspension of Service for cause by TELECOM
pursuant to Section 10 below;

{ivy CUSTOMER's request for use of routes or lacilities other than those selected by
TELECOM for provision of the Service;

(v} CUSTOMER'S request for use ol rack space and powser in TELECOM facilities;

(vi) Other circumstances in which extraordinary costs and expenses are generated by
CUSTOMER and reasorably incurred by TELECOM.

{¢) Recurring and non-recurring charges to CUSTOMER for Local Access (including TELECOM's
Coordination Fee) and Ancillary Services shall be established as of TELECOM's acceptance of the CD

ralavant thereto.

8. CUSTOMER RESPONSIBILITIES: CUSTOMER has sole responsibility for installatior, testing,
and oparation of facilities, services, and equipment other than those specitically provided by TELECOM
under a duly accepted CD. In no event will the untimely instailation or non-operation of CUSTOMER's
facilities, services, and equipment (including local exchange access and customer premise eguipment
but excluding services Specifically provided by TELECOM under a duly accepted CO) relieve
CUSTOMER of its obligation to pay chargas for Capacity or Ancillary Service as of the In Service Date.
Notwithstanding the immaediately preceding sentence, in the event CUSTOMER notifies TELECOM of

GTE CONFIDENTIAL 2
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any untimely installation or non-operation of CUSTOMER facilities, aquipment, or services al least thirty
(30) days prior to the Firm Order Confirmation Date, CUSTOMER shall have an option of extending the
in Service Date for not more than thirty (30) days.

7. PAYMENT OF CHARGES: (a) Subject to Section 8 below, all charges for Services
grovided by TELECOM pursuant to this Agreement shall be specified in the CD referred o in this
greement.

(b} CUSTOMER shall pay each TELECOM invoice for Sarvice in full, without deduction or offset of
any kind, within thirty (30) days after the date of invoice (“Due Date®). All pro-rated monthly recurring
crarges (1.e., charges for monthly Services provided for less than a calendar month), installation, and
other non-recurring charges shall be payabie on the Dua Date. All payment shall be made in US doliars.
CUSTOMER agrees to timely remit payment to TELECOM at the remittance address indicated on the
TELECOM invoice to CUSTOMER.

(¢) Inthe event CUSTOMER fails to pay TELECOM's invoice in full or remit payment at the proper
address on or bofore the Due Date, CUSTOMER shall pay a late fee in an amount equal to ¢ne and one-
halt percent (1'21%) per morth of the unpaid halance. The late tee will ba applied for the number of days
from the payment Due Date up to and ncluding the date payment is received by TELECOM.
Notwithstanding the foregoing, late fees shall apply to, but shall not be due and payabie for, amounts
reasonably disputed by CUSTOMER provided: (i) CUSTOMER notifies TELECOM of the basis of such
dispute in writing within thirty (30) days after the Due Dats and (ii) negotiates in good faith with
TELECOM for the purpose ol resoiving such dispute. In the event such dispute is resolved in favor of
TELECOM, CUSTOMER will pay to TELECOM the oncs disputed amount together with the applicable
tate fees. [n the event the dispute is resolved in faver of the CUSTOMER, CUSTOMER will receive a
credit for the amounts determined not to be owad together with a cradit for the applicable late fees. The
Parties shall use their best efforts to negotiate in good faith to resolve the disputed invoice within thirty
(30) days of CUSTOMER's written notice of such disputa. If such resolution is not attained ar the time to
resolve the dispute is not extended by mutual agreement of the Parties, the dispute shall be settled by
arbitration as set forth beiow in this Agreement.

(d) TELECOM may, in order to safeguard its interasts, require CUSTOMER which has no credit history
with TELECOM or habitually pays !ate to make a deposit prior to or any time after the provision of Service
to the CUSTOMER to be held by TELECOM as a guarantee of the payment of the rates and charges. At
such time as the provision of the Service to CUSTOMER is terminated, the amount of the deposit wili be
cred'ted 1o the CUSTOMER's account and any credit balance which may remain will be refunded. Aftar
the CUSTOMER has established a six {6) month prompt payment record, such deposit may be refunded
¢r credited to the CUSTOMER account at any time prior to the termination of the provision of the Service
to CUSTOMER. (n the avent CUSTOMER pays a deposit as deacribed above, simple interest at the rate
of six percent (6%) will be applied to the deposit for the number of days from the date such deposit is
creditad to the CUSTOMER'S account or the date the deposit is refunded by TELECOM.

8. TAXES/ADDITIONAL CHARGES: (@) CUSTOMER acknowledges and understands that
ali charges stated in the CD are computed by TELECOM exclusive of any applicable federal, state, or
local use, axcise, gross receipts and sales taxes, duties and fees, including but not limited to applicable
Universal Service Fund contributions, or similar liabilities (other than general incoma or properly taxes),
whethar charges to or against TELECOM or CUSTOMER because of the Service furnished by
TELECOM ("Additional Charges"), and that such Additional Charges shall be paid by CUSTOMER in
addition to ail other charges provided for herain.

(b) Such taxes, surcharges or fees shall be separately stated on the invoice and shall be paid directly
to TELECOM at the same time as all other charges are due and payable in accordance with this
Agreement. Simultangous with the signing of this Agreement, CUSTOMER shall provide TELECOM with
a valid Certiticate ot Exemption from taxes that would otherwise be paid by CUSTOMER for all foreign,
federal, state, country and local laxes and fees, (if any) or other evidence reasonably satistactory to
TELECOM that CUSTOMER is not subject 1o such taxes, surcharges, or fees. TELECOM wili invoice
CUSTOMER for taxes that are nat covered by a valid tax exempt certificate properly filed with

TELECOM.

GTE CONFIDENTIAL 3
wleeom/CALgte/rev.03.17.99/CU9-082 va/issucd 08.27 .99

e TTRENS A b .
e L ! = Y T W T N N R Y RO P Al . -~




CANo BO L Lelus-yyoul

8. EARLY TERMINATION: (a) Either Party may terminate this Agreement if;

{iy the other Party ceases doing business as a guiny concem makes an assignment for tha
benefit of craditors, admits in writing !¢ it inability to pay is debts as they become due: ar

(i) the other Party file8 a voiuntary pettion in bankruptcy is adjudicated a bankrupt or an
insclvent; or :

(i) the other Pary files a petition seeking for itself any reorganization, arrangement,
compasition, readjustment, liquidation, digsolution or similar arrangement under any present
or future statute, law or regulation or ‘iles an answer admitting the material allegations of a
petition filed against it in any such proceeding; or

{iv) the other Party consents or acquiesces in the appointmant ¢f a trustea, raceiver. or liquidator
of it or of all or any substantial part of its assets or properties, or it or its sharehoiders shall
take any action looking to its dissolution or liquidation;

(v} the other Party braaches any material provision of this Agreement, other ‘han hose ralated
to payment of charges, and fails to curs such breach within thirty (30) calendar days a“ter the
rece'pt of notice thereof ("Default’).

(b}  Both Paries may terminate this Agreemant upcn mutual written consent.

10. SUSPENSION OF SERVICE: (@ In the event payment in full is not received from
CUSTOMER an or before the Due Date with respect to any undisputed amaunts, TELECOM shall have
the right, after giving CUSTOMER fifteen (15) days written rotice via exprass courier service or
registared mail, to suspend all or any portion of Service until such time as CUSTOMER has paid in full alf
charges than due, including any late fees as specilind harein,

(b)  Following such payment, TELECOM shall be required to reinstate Service to CUSTOMER only
upon CUSTOMER's provision o TELECOM of satistactory assurance {(such as a deposit) of
CUSTOMER's ability to pay for Service and CUSTOMER's advance payment of the cost of reinstating
Service. If CUSTOMER fails to make such payment by a date determined by and acceptable to
TELECOM, CUSTOMER will be deemed o have canceled the suspended Service effective the date of
the suspension. Upon such termination, all balances become due and payable.

11, CANCELLATION OF SERVICE:

(a) CUSTOMER may cancel a CD without liability it a Service dees not bacome available within thirty
(30) days of the FOC Date as described in Section 3 (b) above,

(b) After a CD is submitted to TELECOM by the CUSTOMER, CUSTOMER may cancel all or a
portion of the Services ordered upon written notice to TELECOM. The charges for such Canceliation are

as tollows:

Prior to issuance of the FOC No Cancellation Charges
16 days or more prior to FOC Date 50 % of applicabla MRC for 1 month
15 days or less prior to the FOC Date 1 Month applicable MRC plus NRC

fc) Unless otherwise stated in the CD and specifically agreed to in writing by both Parties, in the event
CUSTOMER cancels existing Service prior to the end of the Service Term descrived in the CD.
CUSTQOMER shall pay TELECOM an amount equal to the balance of the montnly Service charges that
otherwise would have becama due for the unexpired portion of the Service Term.

(d) Subjsct to the availability o! Replacement Services from TELECOM, CUSTOMER may cancel
Service prior to the expiration of the Sarvice Term without incurring Early Cancellation charges under the
following circumstance:

In the event, CUSTOMER cancels exiating Service or any portion thereof
pricr to the expiration of the Service Term for such Service as described
in the applicable Capacity Description (CC) and replaces the canceled
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Service by ertering into a new CD for *Replacement Services” as defined
below, than no Cancellation Charges shall aop'y.

For the purposes of this section, the Replacement Services must:

{1) be currentiy available on GTE's National Fiber Network;

(ii) be ordered by entering into & CD for new Services within sixty (60)
days of the cancellation;

(i) have a Service Term egual to the balance of the unexpired Service
Term for the canceled Service;

(1v) have a Monthly Recurring Charge equal to or greater than the
Monthly Recurring Charge of the canceled Services.

In the event CUSTOMER fails to ordar Replacement Sarvices within sixty (60) days of ita cancellation of
existing Service, then Early Canceliation ¢narges shall apply as described above.

(@)  Notwithstanding the foregoing, and upon thirty (30) days pricr written notice, either Party shall have
the right, without cancellation charge or liability, to cancel (i} an allected portion of the Service, if
TELECOM is prohibited by governmental authority from furnishing said portion. or (i) a~ affected portion
of the Service if any matarial rate or term contained herein is substantially changed by final order of a
court of comnpetent jurisdiction. the Federal Commurication Commission, or other local, st.te or federal

government authority.

(Y  Itis agreed that TELECOM's damages ir the avent of a cancellation can be difficult or impossible
to ascertain. The provigion for cancellation charges in this Section 11 is intended to establish tiquidated
damages in the event of Service cancellation and is not intended as a penalty.

12. FORCE MAJEURE: It TELECOM's performance of this Agraement or any other obligation
hereunder is prevented, restricted or interfered with by causes beyond thair reasonable control inciuding
tut not limited to acts of God, fire, explosion, vandalism, cable cut, storm, or other similar occurrence,
any law, order, regulation, direction, action or request of the United States government or state or local
govarnment, or of any department, agency, commission, court, bureau, corporation or other
instrumentality of any one or more said governments, or civil or military authority, or by nationa;
emergencies, insurrgctions, riots, wars, strikes, lockouts or work stoppages or other labor difficultias,
actions or inactions of a third party provider or operatar of facilities employed in the provision of the
Services, suppliers’ failures, shortages, breaches, or delaya provided such supplier's failures, shorages,
breaches or delays are not caused by any default or non-compliance by TELECOM, then TELECOM
shall be excused from such performance on a day-to-day hasis to the extent ¢f such prevention,
restriction, or interference. TELECOM shall use reasonable efforts under the ¢ircumstances to avoid or
remove such causes of non-performance and shall proceed to perform with reasonable dispatch
whenever such causes are ramoved or cease.

13. SERVICE WARRANTY: (a) TELECCM warrants that it wil provide the Service to
CUSTOMER in accordance with the Service Level Objactives attached hereto as Exhibit 2 (hereinatter
"Technical Standards"). TELECOM will use reascnable efforts under the circumstances to remedy any
delays, interruptions, om:ssions, mistakes, accidents or errors in any Sarvice and restare the Service in
accorcance with Technical Standards. THE FOREGOQING WARRANTY IS EXCLUSIVE AND IN LIEU
OF ALL OTHER WARRANTIES, WHETHER EXPRESS, IMPLIED OR STATUTORY, INCLUDING
WITHOUT LIMITATION IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A

PARTICULAR PURPCSE.

(b) For the purposes of this Agreement, a circuit shall be deemed to be in an “Outage” condition f,
following the start of Service whilke CUSTOMER is actually using or attempting to use such circuit, the
circuit becomes unavaigble. CUSTOMER's request for credit for Outages must be submitted to
TELECOM in writing within thirty (30) calendar days of such Outage. TELECOM will respend to each of
CUSTOMER's requested credits and upon Quiage verification by TELECOM, TELECOM will apply the
applicable cradit to the next or subsequent Service invoice. Sarvice Outages da not include (i} Outage
periods when CUSTOMER has releasaed the Service to TELECOM far maintenance purposes or to make
[
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rearrangements or CUSTOMER requested changes in the Service: (ii) circuits autside the contiguous
U.S.; (iii} any circuits ordered by CUSTOMER from another telecommunications service provider or
carrier; {iv) any locai access circuits ordered by or on tehalf of CUSTOMER; (v} failure of CUSTOMER
applications, equipment or facilities, (vi) acts or omissions of CUSTCMER, or any use or user af the
Service authorized by CUSTOMER or (vii) reasons of Force Majeure. Outage credits shall be in an
amount equal to twice the proportionate montnly recurring charges for the period durng which Service
was nterrupted (i.e., the proporticnate MRC multiplied by two), not to exceed the applicable MRC for the
circuit. No cradit is allowed for Service Outages of less than thirty (30) minutes. QOutages will be credited
to CUSTOMER n half hour multipies for each hall hour or major fraction thereof, from the time
TELECOM receives nctification until Service 1s restored. The credit shall not be applicable for the tima
that TELECOM stands ready to repair the Service and CUSTOMER does not provide access to
TELECOM te perfcrm such repair and restoraticn work. The cradit allawance for an Outage or a series of
Outages shall not exceed tha current monthly recurring charge for such Service. The credit provided fo-
in this Section shail be TELECOM's sole liabiity an¢ CUSTOMER's sole and exclusive remedy in the
event of any Qutage or Service interruption.

(¢) Chroni ages In the event that a single circuit experierices three (3) or more Outages
of titteen (15) minutes duration or longer during any thirty (30) day period, CUSTOMER may declare that
the circuit has a chronic problem. Upon written notice from CUSTOMER, TELECOM will have thirty (30)
days to correc! the chronic problem. In the event that the problem is not corrected within thirty (30) days
of TELECOM's receipt of wrilten rotce, CUSTOMER may cancel this circuit without ary Eary
Canceliation Charges and addtional charges cr any further liability and such cancellation wili be
CUSTOMER' s sole and exclusive remedy for chronic Outages.

Credit aliowances will be calculaied on a monthiy basis and the applicable Outage credit by circuit will be
included in the TELECOM's invoice. CUSTOMER shall have thirty (30) days from date of recaipt of the
invoice to contest the credit allowance offered by TELECOM.

14, LIMITATION OF LIABILITY: TELECOM shall not be liable for nterruptions, delays, errors, or
defects in transmission caused by the Customer, or the Customer’s agents, end users, or by facilities or
equipment provided by the Customer or by equipment intercornected with the Customer. UNDER NO
CIRSUMSTANCES, WHETHER IN CONTRACT TORT OR QTHERWISE, SHALL EITHER PARTY BE
LIABLE FOR ANY INCIDENTAL, INDIRECT, CONSEQUENTIAL, SPECIAL, PUNITIVE, OR ANY
OTHER DAMAGES OF ANY KIND OR NATURE WHATSOEVER REGARDLESS OF THE CAUSE OR
FORESEEABILITY THEREQOF, INCLUDING BUT NOT LIMITED TO DAMAGES ARISING FAOM
DELAY OR LOSS OF DATA, PROFITS, AEVENUE OR GOODWILL.

15. INDEMNIFICATION: in the event parties other than CUSTOMER shall have use or
benefit of or shall be otherwise affected by the Service provided through CUSTOMER, then CUSTOMER
agrees 1o forever indemnify and hold TELECOM and any third party provider or operatar of the facilities
empioyed in the provision of the Service harmless from and against any and all claims, demands, suits,
actions, losses, damages, assessments or payrments which may be asserted by said parties, arising out
of or related to any outage in Service.

16. NOTICES: Notices under this Agreament shall be in writing and shall be given or mace by
telephonically confirmed facsimile transmissions, certified or registered mail, express mail or other
ovarnight delivery service, or hand delivery, proper postage or other charges prepaid. Notices shall be
sent to the address listed below until such address is changed by written notice. Such nctice shall be
desmed to have been given or made when actually received or seventy two (72) hours after baing sent,
whichever occurs tirst.

TO GTE TELECOM:
GTE Telecom Incorporated
201 N. Franklin Street
Suite 2400
Tampa, Fiorida 33602
Attention: Manager - Contracts and Tariffs
Fax No.: 813/209-9620
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TO CUSTOMER:
BCT.Telus Communications, In¢.
400 Fourth Southwest, Suite 3300
Calgary, Alberta, Canada, T2P0J4
Attention: Briar H.R. Welsh
Fax No.: 403/266-4548

17. USE OF SERVICE/CAPACITY: (a) TELECOM's obligation to provide Services spacified
herein is conditione¢ upon CUSTOMER not allowing the Services to be used tor any unlawful purpose or
In viclation of any governmental regulations or authornizations. TELECOM shall have the right to limit,
termirate or suspend Service by written notice for improper use of the Service by CUSTOMER or any
activity by CUSTOMER, as determined in the sole discration of TELECOM, that threatens public health,
salaty, or weltare, or the integrity or reiiability of TELECOM's faciiities or service 1o TELECOM's other

customers.

{}] CUSTOMER represents and warrants that although the capacity purchased under this
Agregmant is lccated in the Umited States, it will be incorporated into CUSTOMER's network far the
purpose of providing communications services to :ts cusiomers in Canada.

18. NONDISCLOSURE: Neither Party shall use, except as provided herein, nor diselose to any
third party during the Term of this Agreement and for a period of two (2) years therealter, any of the
lerms and conditions relating to this Agreement, inciuding but not limited to the rates and charges set
forth in this Agreement, unless such disclosure is lawtully required by any federal governmental agency,
is otherwise required to be disclosed by law, or is necessary in any proceeding establishing the rights and
obligations under this Agreement except with the written permission of the other Party, which permission
shall not be unreasonably withheld. Prior to any such required disclosure by CUSTOMER, CUSTOMER
shalil provide TELECOM with adequate written noticeé 30 as to anable TELECOM to seek appropriate
protection. TELECOM reservas the right to tarminate this Agreament immediately upon written notice of
any unpermitted third party disclosure hareunder.

19. LICENSES, APPROVALS AND AUTHORIZATIONS: CUSTOMER represents that in all
jurisdictions in which it is utilizing the Services for the provision ol its own services that require licenses,
approvals or othar authorizations it has obtained such licenses, aEprovals or other authorizations from
the appropriate governmantal authority. Further, if required by TELECOM, CUSTOMER shall provide
proof of such licenses, approvals or cther authorizations. CUSTOMER shall immediately notify
TELECOM ir writing, in the evant CUSTOMER is prohibited. either on a temporary or parmanent basis,
from continuing to provide such services. !n such avent, TELECOM reserves the right to terminate this

Agreement.

20. RESOLUTION OF DISPUTES: The Parties desire to resolve disputes ansing out of this
Agresment without litigation. Accordingly. except for action seeking a temporary restraining order or
injunclion related to the purposes of this Agreament, or suit to compel compliance with this dispute
rasolution provision, tha partigs agree to submit the dispute to a single arbitrator in Florida for resolution
by binding arbitration pursuant to the Commercial Arbitration Rules of the American Arbitration
Association. A Party may demand such arbitration in accordance with the procedures set out in those
rules, Dnscovog shall be controlied by the arbitrator. Each Party shall bear its own costs of these
procedures. A Party seeking discavery shail reimburse the responding Party the costs of production of
documents ({0 include search time and reproduction costs). The Parties shall equalily split the fees of the

arpitration and the arbitrator.

21. GENERAL PROVISIONS: (a) Other Docyments CUSTOMER will execute such other
documents, provide such information. and affirmatively cooperate with TELECOM, all as may be
reasonably required by TELECOM and relevant to providing the Service. In particular, CUSTOMER
accepts the responsibility for providing TELECOM with special access surcharge exemption lorms as
may be required by the local exchange carrier and as applicable, TELECOM's Universal Service Fund
exemption form.

{b) Ngn-Waiver The failure of either Party to giva notice of default or ta enforce or insist upon
compliance with any of the terms o- conditions of this Agreement, the waiver of any term or condition of
this Agreement or the granting of an extension of time for the performance shall not constitute the
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permanent waiver of any term or condition of this Agraement and this Agr@aemant and each of its
orovisions shall ramain at all times in tull force and effect until moditied by the Partias in writing.

{c) Relgtionship gf the Paries The provision of Service will not create a partnership or joint
venture between the parties or result in a joint communications sarvice offering to third parties.

(dy Enforcement In the event suit is brought or an altorney is retained by TELECOM to enforce
terms of this Agresment or to collect any monies due hereunder or to collect money damages for breach
hereot, it shal be entitled lo recover, in additior to any other ramedy, reimbursement for reasonable
attorneys’ fees, court costs, costs of irvestigation. and other related expenses incurred in connection
therawith.

(e) Mogitication No subsequent agreament shall change, modify or discharge this Agreement,
in whoie or in part, uniess such agreement is in wriling and signed by authorized representatives of both

parties.

(Y  Assgoment This Agreement shall be binding upon and shali inura to the banalit of the parties
hereto and their respective successors or assigns, provided, however, that CUSTOMER shall not assign
or transfer its rights or obligations under this Agresment without the prior writtéen consent of TELECOM,
which consent shall not be unreasonably withheld, and further provided that any assignment or transfer
without such consent shall be deemed void and shall entitle TELECOM to terminate the Sarvice provided
hereunder, at its option, upon ten (10) days pricr written notice. Nothwithstanding anything to the
contrary, either Party may, without the other Party's consent but upon written notice to the other Party,
assign in whoie or in part the rights and obligations under the Agreement to a person that directly or
indirectly controls, is controlled by, or is undar common control with the assignor or to purchaser of a¥l or
substantially all of assignor's assets.

(g} GQoverningalaw All Services providad undar this Agreement are deemed ‘0 be provided In the
United Stales. This Agreement shall be a contract between TELECOM and CUSTOMER and the tarms
hersof shall be construed under the laws of the State of Flonda without regard to choice of law principles.

(th)  Severability it any part or any provision of this Agresmaent shall be invalid or unenforceable
under applicable law, said part shall be ineffective to tha extent of such invalidity only, without in any way
affecting the remaining parts of said provision or the remaining provisions of this Agreement, and the
CUSTOMER and TELECOM hereby agree to negotiate with respect to any such invalid or unenforceable
part to the extent necessary Lo render such part valid and entorceabls.

{(» Survival The terms and pravisions conlained in this Agreament that by their sanse and content
are intended 0 survive the performance thergof by the parties hereto shall survive the completion of
performance and termination of this Agreament, including, without limitation, provsions for
indemnification, nondisclosurs and the making of any and all payments dus hereunder.

() Hegdings The section headings are for convenience only and shail not be considered in its
intarpratation.

(k) !nigrpretation Words having well-known technical or trade meanings shail be so construed, and
all listing of items shall be taken to be exclusive, but shall include other items, whether similar or
dissimilar to those listed, as the context reasonably applies in the interpretation of this Agresment.

()  Entire Agrgement This Agreament consists of all the terms and conditions cortained herein,
in Capacity Descriptions, if appiicabie, that conform hersto, and documants incorporated herein
specifically by referance; this Agreement constitutes the complete and exclusive statement of
agreements and understandings between the parties, and supersedes all proposals and pricr
agreements (oral and written) between the parties relating to Service provided hereunder. No
represantations or warranties, exprass or implied, have been mada or relied upon in the making of this
Agreement, other than those specifically contained in this Agreemant.

Attachments: Exhibit 1 - Capacity Description
Exhibit 2 -~ Service Level Objectives
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IN WITNESS WHEREOF, the Partias have executed this Capacity Agreement by their duly autherzed
raprasantativas.

GT%OM%&ORATED 3605802 CANADA LTD. -
. %‘«M‘
BY!M‘&, 3
N

ame sloe Boland \ Name:_Cya7ih A LEW g
Title: Vice Presigent/General Mana \ Title: é:d\dd /Lt ar szﬁ [2red (ot az
oue__11/@faq one__ e 22, /599

VA~

Nama: Kenngth Shelton
Title: Controiler

Date: //,// 7/77

Aoproved As [0 Ferm
fCR /s, ki
Contracts
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Exhibit 1 to Capacity Agreemant

GTE TELECOM INCORPORATED Customer Name
210 N. Franklin Streat Suite 2400 Service Addreas:
Tampa, Fiorida 33802 Billing Address:
Account Manager Customner Contact:
Tel:{__) Fax. No.{ ) Tel:( ) Fax. No.(__)
CAPACITY DESCRIPTION
Qrder No. P.O.Numbaer Date:
TarminationFoinis/ Number Requestac Sarvice Nan- Manthiy Monthly
Description of Sarvicas Service Oate | Tarm Recurring Recurring | Recuring
{months) Charges Charges Charges
aach) {TOTAL}
TOTAL CHARGES: NRCS____  MRCS$
REMARKS:
REFERENCE: Capacity AgreementNo__
Cancellation Charges Apply as set {orth in the referenced Capacity Agreemant in the event Services are
canceled or changed.

THIS CAPACITY DESCRIPTION (8 ENTERED INTO PURSUANT TO THE CAPACITY AGREEMENT
IDENTIFIED HEREIN, THE TEAMS AND CONDITIONS OF WHICH ARE INCORPORATED HEREIN IN
THEIR ENTIRETY; PROYIDED, HOWEVER, THAT IN THE EVENT OF ANY CONPLICT OR
INCONSISTENCY BETWEEN THIS CD AND THE TERMS AND CONDITIONS OF THE APPLICABLE
CAPACITY AGREEMENT, THE TERMS AND CONDITIONS CONTAINED IN THE CAPACITY

AGREEMENT SHALL PREVAIL.
Tne Customer hereby orders the Services describad in this ACCEFTED BY QTE TELECOM INCORPORATED
Capacity Dascription
1 Company
Signature
Joa Boland. Vice Preaideny/Gensral Manager Date
PTITTTIR NETTY m—
S Ly Whanger, Diractor of Sates Date
| Aceount Manager Qate
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EXHIBIT 2
SERVICE LEVEL OBJECTIVES ~ TECHNICAL STANDARDS
TELECOM will maka commaercially reasonable efforts to meet the following Service Level Objectives:
(a) Mean Time to Repair - less than or equal to four {4) hours for DS3's, OC3's, OC12's.
(b} Network Availability for “on net” private line Services:
99.95% for Linear Network

99.99% for SONET Ring Network {when avaiiable).
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